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1 CHMN ¢ FOREMAN : Let's see if we can get star Ted.

2 It's 8:30. My name is John Foreman. I'm the Chairman of

3 the Arizona Power Plant and Transmission Line Siting

4 Committee.

5 We're going to star t this morning with a hearing

6 that was requested by Counsel in our Case Number 151 in

7 the matter of the application of Hualapai Valley Solar,

8 LLC •

9 We've done this on kind of an emergency basis at

10 I issued a procedural order

11

the request of the Applicant.

and agenda last week in this matter. Let m e ask Counsel

12 to enter an appearance.

13 MR. CAMPBELL: Tom

14

Thank you, Mr. Chairman.

Campbell and Ber t Acker of Lewis and Rosa on behalf of the

15 With me at the counsel

16

Applicant, Hualapai Valley Solar.

table is Mr. Greg Bar tlett, the pro sect director.

17 CHMN. FQREMAN; I've been approached by Tim

18 Hogan. Tim, do you want to make your appearance?

19 MR. HOGAN: Thank you. Tim Hogan with Arizona

20 Center for Law in the Public Interest, representing Denise

21 Bensusan, one of the proposed interveners, for the limited

22 purpose of the intervention issue in this proceeding.

23 CHMN • FOREMAN : Mr. Hogan, have you filed

24

Okay.

any kind of written pleading in this matter?

25 MR. HOGAN: No.

ARIZONA REPORTING SERVICE, INC.
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1 CHMN FOREMAN : All right.

2

3

My proposal would be

to ask the Applicant to see if there's anything they want

to amplify y on what they filed, and then to ask you to say

4 anything you would like to on behalf of your client. And

5 then we can move on to try and decide. But we have a

6 limited amount of time, so we're going to proceed

7 MR. HOGAN: Sure .

8 CHMN. FOREMAn

9

-- as expeditiously as we can.

Counsel, as I understand your pleading, you've

10 asked for two -- you've asked the Committee to do two

11 things I The first is to ratio y the decision of the

12 Committee, which is not as yet final, with regard to the

13 CEC that was crab Ted, for want of a better term, on

14 January 13, 2010, in a hearing in this matter.

15 The second request for relief that you have

16 filed asks the Committee to rehear and, I guess, change

17 its decision not to allow two individuals who had askedI

18 to intervene, to intervene as par ties in the proceeding.

19 Now, it appears to me that if we grant the

20 second request, the first becomes moot. Would you agree?

21 MR. CAMPBELL: Mr. Chairman, I think I do. I

22 think what happens if you were to grant the second

23 request, in a sense, there would be a new deliberation and

24 a new legal action taken by the Committee, as that term is

25 defined in the Open Meeting statute. So I believe that

ARIZONA REPORTING SERVICE, INC.
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1 does effectively moot the first issue.

2 CHMN I FOREMAN : Am I also correct in my

3

4

understanding, my memory of the hearing and my

understanding of the transcript that the Applicant at no

5 time indicated that the Committee had erred or should have

6 allowed the intervention of the two ladies?

7 MR. CAMPBELL: Mr. Chairman that is correct.I I

8 would, when I have a moment to, as you say, amplify y my

9 filing, I would like to address that in more detail; but

10 that is a correct recollection of the hearing transcript.

11 CHMN I FOREMAN :

12

And just before we get into your

amplification, can you Ar ticulate any pre juice to anyone,

13

14

or has anyone claimed any pre juice as a result of the

action of the Committee in denying intervention to the two

15 individuals?

16 MR. CAMPBELL! I believe -- I have several

17 thoughts on that, and let me address those now. I think

18

19

the record, the evidence in this record is pretty

complete; and in comparing what the two prospective

20 interveners filed as exhibits and testimony they wanted to

21 produce and what was actually produced as witnesses, it

22 seems to me the record is pretty complete. There may be

23 some gaps, but I didrl't notice them.

24 Clearly, the two interveners believe there has

25 been pre ju ice. One issue, of course, is by not being

ARIZONA REPORTING SERVICE, INC.
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1 par ties, they don't have a right to appeal. So I don't

2 know that they -- I don't remember whether they

3 specifically used the word "pre juice" in the proceeding

4 or in the transcript, but they obviously clearly thought

5 that they wanted to intervene and wanted to cross-examine.

6 So that would be the issue.

7 CHMN • FQREMAN : By appeal, you mean request for

8 review before the Commission?

9 MR. CAMPBELL: Both request for review before

10 the Commission, that requires a par Ty, and I believe also

11 on the Commission order to file a request for rehearing at

12 the Commission, and then appeal to a Superior Coue t the

13 Commission's ruling, if the Commission were to affirm the

14 Committee car tificate, you have to be a par Ty. So at both

15 levels of appeal, Mr. Chairman.

16 CHMN • FOREMAN : All right. You are aware that

17 the Commission has reviewed on, I believe, at least 15

18 occasions actions by the Committee since October of 2000,

19 even though no request for review has been granted.

20 MR. CAMPBELL: Yes, Mr. Chairman, I understand

21 it is the Committee's -- excuse me, it is the Commission's

22 practice to review every CEC, whether a request for review

23 has been filed or not.

24 CHMN 1 FOREMAN :

25

And do you have any reason to

believe that they would have deviated from that practice

ARIZONA REPORTING SERVICE, INC.

www.az-reporting.com

(602) 274-9944
Phoenix, AZ



L~00000nn-09-0541-00151 MEETING / HEARING 1/27/2010
7

1 in this case?

2 MR. CAMPBELL: I d o not.

3 CHMN. FOREMAN: All right. Let me ask the

4 attorneys to make their statements, and then I want to get

5 into the Committee response.

6 MR. CAMPBELL: Thank you, Mr. Chairman.

7 of all, let me star t by thanking the Committee and the

8 Chairman for allowing us this somewhat extraordinary

9 opp or munity to bring these two issues before you. I know

10 your schedules are busy and I car mainly appreciate it, and

11 I'll try to be brief, but we do thank you for that.

12 We have two issues. The first one is the

13 ratification with respect to a potential Open Meeting

14 violation. I'm not going to spend much time talking about

15 that . I'll be happy to answer questions. I actually

16 think the Chairman in his procedural order captured that

17 quite well when he said of tee talking to the Attorney

18

19

General's office, Open Meeting Division, they said this

may just be a technical violation, but -- and these are

20 the words from the order -- "Applicant should not be

21 placed in the position of having to assume the risk that a

22 reviewing coir t would agree, and the request for

23 ratification appears to be a reasonable option for the

24 Committee to consider. ll

25 There is a process under the statute, and while

ARIZONA REPORTING SERVICE, INC.
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1 this, I think you can make a very reasonable argument, is

2 a technical violation, doesn't make the CEC null and void,

3 the Applicant would prefer not to run that risk as noted

4 by the Chairman in his procedural order, and that's why we

5 asked for ratification.

6 The more complicated issue, and the one I want

7 to talk about a little bit more, is the intervention

8 request, reconsideration request. And let me just take a

9 couple minutes on that, and I have given each of you a

10 three-page packet, stapled packet with a statute and two

11 rules, one from the Line Siting and one from the

12 Commission Rules for Practice and Procedure, and I want to

13 just review those briefly as par t of my comments.

14 CHMN. FOREMAN: Mr. Campbell, as you do review

15 those, I note that you have appended a copy of the

16 Commission's rules on intervention in Commission

17 proceedings. You have not cited the Commission's rules

18 with regard to intervention in Line Siting proceedings.

19 Is it your assumption that the rules concerning general

20 hearings somehow take precedence over the rules concerning

21 Line Siting proceedings?

22 MR. CAMPBELL: No, it's not. As you will see in

23 a moment, my reason for appending the Commission rules on

24 intervention is to provide the Line Siting Committee the

25 perspective the Commissioners sometimes have in reviewing

ARIZONA REPORTING SERVICE, INC.
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1 this issue when we get to the Open Meeting. There i s a

2 separate set of intervention rules for Line Siting, and

3 one that deals with the process which I didn't append here

4 because it's more procedural, and one that deals more with

5 what I consider the substance.

6

7

The first page on the sheet that I gave you is

from the statute, the Line Siting statute, ARS 40-360.05,

8 And it

9

entitled Par ties to Cer unification Proceedings.

says the par ties to a her unification proceedings shall

10 include, and they have four categories. The first three

11 are, we'll say, mandatory. The Applicant, car rain

12 governmental entities, and then her rain nonprofit

13

14

corporations and associations, primarily dealing with

environmental issues and other issues like that.

15 And then number 4 which says such other persons

16 as the Committee or hearing officer may at any time deem

17 appropriate.

18 So my first point is, I think under the Line

19 Siting statute, this Committee has discretion in

20 determining who else to grant intervention status to other

21

22

than those first three categories which are mandatory.

I have attached, just so that I try to give you

23 a full picture of arguments that have been made one way or

24 the other on this, the second page which is actually from

25 the Commission rules with respect to Line Siting, and that

ARIZONA REPORTING SERVICE, INC.
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1 is R14-3-202, also entitled Par ties. It says, "Par ties to

2

3

the proceedings before the Committee shall be designated

applicants or interveners," and then Number 1 says the

4 person seeking a her tificate is an applicant, and then it

5

6

says any other person having an interest in the proceeding

before the Committee shall be designated intervenor.

7 I read that rule as simply being a rule that

8 says here is what you're going to call people once you've

9 decided they're par ties. Some people have made the

10 argument that somehow A.2 means if somebody has an

11 interest, they have to be made an intervenor.

12 I think that's inconsistent with the statute

13 which provides you discretion, and the statute would

14 control • I think the two can be read consistently if you

15 see that as ministerial.

16 Now, having said that about the discretion and

17 therefore getting back to the Chairman's question, no, in

18 a sense, legal basis for an objection. As I was thinking

19

20

about the Open Meeting and the Commission and reviewing

the transcript, two points struck me that I wanted to

21 bring back to you.

22 First of all, the Commission may very well want

23 to know why was intervention denied.

24 rely on the transcript for that.

And they have to

The transcript as it now

25 stands, as I reviewed it, doesn't really provide reasons

ARIZONA REPORTING SERVICE, INC.
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1 for the interventions being denied. You remember they

2 were denied for lack of a second on a motion, and then

3 there's quite a few pages of discussion of tee that about

4 what the Committee intends to do to make sure the par ties

5 get a chance to be witnesses and questions they asked, the

6 Committee can try to follow up with. There's several

7 pages of that, but there's no real statement as to why the

8 interventions were denied; and I think when the

9 Commission, if the Commission were to ask that at the Open

10 Meeting -- and I think they might well ask that at the

11 Open Meeting -- there isn't anything in the record to

12 provide them that. So that was point number 1.

13 Point number 2, and this is why I have the third

14 piece of paper in the stack for you, and this is the

15 Commission rule, not from the Line Siting statutes, per

16 Se but from the Commission's Rules of Practice andI

17 Procedure; and I provide this to you just to put in

18 context the way the Commissioners think about intervention

19 because of their experience in dealing with the statute.

20 It is Rule Number 14-3-105, and I'm not going to

21 read the whole rule.

22

I just want to highlight two phrases

that tend to be the phrases the Commission and the

23 Administrative Law Judges at the Commission focus on when

24 they look at intervention.

25 The first phrase is in subcategory A which talks

ARIZONA REPORTING SERVICE, INC.
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1 about persons who are directly and substantially affected

2 by the proceedings; and then in B, there's language that

3 says, you know, leave to intervene shall be granted where

4 by doing -- it says no leave to intervene shall be granted

5 where by doing so the issues theretofore presented will be

6 unduly broadened.

7 Commission.

It says except upon leave of the

That's about in the third sentence of

8 subparagraph B

9 So the Commission in their perspective and

10 experience, when they're dealing with intervention, thinks

11 in terms of this directly and substantially affected and

12 whether the intervention will unduly broaden. That ' s

13

14

their perspective.

The statute that I read to you before from the

15 Line Siting doesn't provide a par titular standard, a

16 specific standard for intervention. But in thinking about

17 the Open Meeting and their review of the CEC, I believe it

18 is possible, number one, they'll think about it in those

19 terms, and number 2, that arguments may be made that in

20 light of the f act the Committee has discretion but no

21 specific standard for intervention in line siting, that a

22 f fallback basis for analyzing intervention requests should

23 be the Commission's procedures.

24 CHMN. FOREMAN : Counsel, let me stop you there.

25 Do you believe that the Commission has the legal authority

ARIZONA REPORTING SERVICE, INC.
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1 to compel the intervention of those who have requested it?

2 MR. CAMPBELL: I think at the review, at the

3 Open Meeting under the statute, the Committee can affirm

4 the CEC, motif y the CEC, or deny the CEC.

5 think

6 CHMN FGREMAN : You mean the Commission?

7 MR. CAMPBELL: The Commission, I'm sorry. Did I

8 misunderstand your question?

9 CHMN. FOREMAN: No, you misstated, used the word

10 "Committee" instead of "Commission. ll

11 MR. CAMPBELL: First time today.

12 CHMN. FOREMAN: Well, luckily, I never make a

13 mistake .

14 MR. CAMPBELL: I think t h e Commission -- I think

15 the Commission under the statute has those three options.

16 Our concern is that if they believed there should have

17 been intervention, their only option would be to deny the

18 CEC and ask us to star t again.

19 CI-IMN I FQREMAN : What would be the legal

20 To star t again? I mean they can deny

21

authority for that?

the application.

22 MR. CAMPBELL: Well, the legal authority would

23 be there's nothing to prevent the Applicant from refiling

24 an application.

25 CHMN • FQREMAN : Oh, I see. I take your point.

ARIZONA REPORTING SERVICE, INC.
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1 MR. CAMPBELL: It's not a remand in the way that

2 we think about it in terms of appellate jurisdiction. I

3 guess they could suggest that, but it seems to us the

4 statute says they can do one of these three things.

5 CHMN. FOREMAN: Okay.

6 MR. CAMPBELL:

7

From the Applicant's

perspective --and this is more a policy consideration, not

8 a legal -- when I said I didn't believe I had a legal

9 basis for objecting to your decision, I think you had the

10 discretion to make the decision you did.

11 From the Applicant's perspective, just a couple

12 points . One, we think it's a good pro sect. Two, we think

13 the CEC contains the reasonable conditions that you

14 hammered out and should be approved. Three, I think the

15 Even

16

evidentiary record is very complete in this case.

the interveners who were denied intervention did testis y

17 for quite a long time and provided a lot of materials.

18 We would hope if you reconsider intervention and

19 grant it, that obviously their presentations would be not

20 repetitive of what's already been presented and would be

21 material as the rules require.

22 Our perspective, however, is that because it's a

23

24

good pro sect, because it's a reasonable CEC, we would like

to get building it. We don't want any cloud on the CEC.

25 And so that's why we brought this back to you.

ARIZONA REPORTING SERVICE, INC.
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1 It's obviously clearly a discretionary act on

2 your par t as to whether you grant intervention or whether

3 you want t o grant our motion. I would also say that while

4 that's our preference because, as you can understand, that

5 puts the CEC in the best posture for the Applicant, at a

6 minimum, we would request that if you choose not to

7 reconsider your decision on the intervention request, that

8 you would at least Ar ticulate the basis for denial on the

9 record so that when the Commission asks what was the

10 basis, there's something in the transcript that

11 at ticulates that basis.

12 CHMN. FOREMAN : All right. Let me see if I can

13 summarize my understanding of what you said.

14

You agree

that the Committee made no legal error in denying the

15 applications to intervene, correct?

16 MR. CAMPBELL: Yes, I think the statute that I

17 read to you, 40-360.054, uses the word "may," which I read

18 to be discretionary for the Committee.

19 CHMN ¢ FOREMAN : And you said that it was within

20 our discretion. Do you contend that we in any way abused

21 our discretion in denying the application?

22 MR. CAMPBELL: I haven't, you know, researched

23 abuse of discretion cases. I think that would car mainly

24 be the argument that somebody would make.

25 CHMN. FOREMAN: Do you make it?

ARIZONA REPORTING SERVICE, INC.
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1 MR. CAMPBELL: I don't think you abused your

2 discretion.

3 CHMN. FOREIVIANz That's all I wanted to know.

4 Thank you.

5 Mr. Hogan, let me ask you if -- and you have

6 indicated that you'll be filing something indicating that

7 you're representing Ms. Bensusan, one of the potential

8 interveners; is that correct?

9 MR. HOGAN: Correct U

10 CHMN. FOREMAN: Do you contend, number one, that

11 the Committee made a legal error in f ailing to grant the

12 request to intervene, or if it had the discretion, whether

13 it abused its discretion in f ailing to allow them to

14 intervene?

15 MR. HOGAN: I think I'll be contending both in

16 front of the Commission.

17 CHMN. FOREMAN : Could you tell us what the legal

18 error was then, please?

19 MR. HOGAN:

20

I think Ms. Bensusan had a right to

intervene under the Commission's overall rule applicable

21 to general proceedings as well as civil coir t rules.

22 CHMN I FOREMAN : Do you contend that either of

23 those take precedence over the statutory language that the

24 legislature prescribed for proceedings before the Line

25 Siting Committee?

ARIZONA REPORTING SERVICE, INC.
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1 MR. HOGAN: I don't think that language sets the

2 standard for intervention. I think it just deposits some

3 discretion in the Committee to make a determination as to

4 intervention; and as you know, intervention can be

5 So there is some,

6

7

mandatory as a right or permissive.

some species of discretion deposited in the Committee for

that purpose, but I don't think it's -- I think

8 Ms. Bensusan has a substantial direct interest in this

9 proceeding and had a right to intervene.

10 CHMN. FOR8MAN: All right.

11 MR. HOGAN: So, if that's true, then that issue

12 is reviewed De novo, I believe. If it's a permissive

13 intervention issue where it's discretionary with the

14 Committee, then it's an abuse of discretion standard of

15 review.

16 CHMN. FOREMAN: And how i s i t the Committee

17 abused its discretion?

18 MR. HOGAN: Well, for one thing, there's no

19 explanation whatsoever about why intervention was not

20 granted.

21 CHMN. FOREMAN: Is there anything else you would

22 like to tell us?

23 MR. HOGAN: Well, except that I think it's

24 apparent from the record what Ms. Bensusan ' s interest is.

25 She lives relatively close to the proper Ty, has a well
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that draws from the same source. Mr. Campbell pointed out

2 the benefits of intervention include the ability to

3 cross-examine, produce her own witnesses, seek review from

4 the Commission, and seek judicial review if she feels it's

5 appropriate.

6 CHMN I FQREMAN : Is there any evidence, any

7 material for the record that she contends she wanted to

8 get into the proceeding that she was not allowed to

9 present to the Committee?

10 MR. HOGAN: I think there is. I think she

11 indicated on the record she wanted to cross-examine the

12 county witnesses who provided sworn testimony. I think

13 she also provided a list of witnesses, if I'm correct,

14 about people she intended to either call voluntarily or

15 subpoena to testis y.

16 CHMN. FQREMAN: How long do you believe her case

17 presentation would have lasted had she gotten what she

18 wanted?

19 MR. HOGAN: I don't know the answer to that.

20 CHMN • FOREMAN : Is there anything else

21

Okay.

you would like to tell us, sir?

22 MR. HOGAN: No, thank you.

23 CHMN ¢ FOREMAN : All right. Members of the

24 Committee, I think we need to

25 MEMBER HOUTZ: I have some clarification
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questions.

2 CHMN. FQREMAN: Sure, Member Houtz.

3 MEMBER HOUTZ: I would direct this a t either

4 counsel • Is the prehearing conference, the transcript,

5 par t of the record that goes before the Commission?

6 MR. CAMPBELL:

7

The prehearing transcript is

filed in the docket -- in this docket in the record.

8 not an evidentiary proceeding, but the transcript itself

9 is par t of the record.

10 MR. HOUTZ: Because what I remember from

11 reading -- I did not attend the prehearing conference. I

12 usually don't. But I do try to read them, and what I

13 noticed is that the Committee in interventions has its own

14 set of deadlines and requirements for potential

15 interveners, which it was aper t from reading the

16

17

transcript, Ms. Bensusan and Ms. Bayer, neither one of

them met any of the timeliness requirements, and the

18 Chairman and the Applicant agreed to extend deadlines to

19 allow them to submit a list of witnesses. I'm just making

20 that a s a statement That's not a question.

21 things that I think are in the record.

22 I'll pose this -- the ex par Te rule applies to

23

24

the applicant clearly at tar the application is filed.

What is the application of the ex par te rule to

25 intervening par ties?
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1 MR. CAMPBELL: I could look it up, but let me

2 try to do this from memory. The ex par Te rule applies to

3 all par ties to a proceeding, and I think the Commission

4 has been pretty careful to take the position that they

5 don't talk to anybody, even third par ties ~- and let me

6 find the rule so I can read it. Prohibitions. This i s

7 from - - just s o the record i s clear, this i s from the

8 R14-3-220 Unauthorized Communications.I This is in the

9 Commission rules, and this is actually in the Line Siting

10 par son of the rules. And it says under Prohibitions I

11 Category C.1, "No person shall make or cause to be made an

12 oral or written communication, not on the public record,

13 concerning the substantive merits of siting hearing to

14 member of the Siting Committee involved in the

15 decision-making process for that siting hearing. ll

16 So it actually applies to anybody, that they're

17 not supposed to talk to the siting members on a

18 substantive question.

19 MR. HOUTZ: Okay. Clearly we did not make a

20 record o f denial o f the intervention. However, I do

21 believe -- and I'll state this for the first time

22 Ms. Bensusan violated the ex par Te rule and intended on

23 her witness list to call a Committee member as a witness.

24 And she stated that again during the hearing, that she was

25 going to call Herb Gunther, Director of Arizona Department
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1 of Water Resources, which she seemed to be unaware was a

2 member of this Committee, the Director or his designee.

3 And I know, from my own personal knowledge, that as

4 recently as a week before the prehearing conference,

5 Ms. Bensusan had had personal conversations with the

6 Director. I'm troubled by that I'm not necessarily

7 saying it's against the intervention, but I'm wondering

8 what protections the Committee and the Commission need to

9 have about the ex par Te rules and the need to have an

10 orderly process for intervention.

11 It seemed to me from reading the prehearing

12 conference, MS. Bensusan did not do any of her homework

13 about what was going to be required of her. I had n o

14 desire to make a motion to grant the intervention. I did

15 not have a desire t o make a second o f the motion.

16 know how I would have voted if there had been a motion and

17 a second. But I'm concerned about some of the things that

18 were happening.

19 While I'm on my soapbox, going to your first

20 point, while there may be a technical violation, I was the

21 one that told the Chairman to make some kind of

22 announcement about recordings, because there was a person,

23 personally known to me, who has privately recorded

24 meetings at the Dewar tent of Water Resources, and I just

25 wanted notice of whether anybody was recording. We may
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have gone a little overboard on that. But there was a

2 known person, not a potential intervenor, but just a

3 public person who tends to record meetings. H e also

4 researches people on the Internet and then sends them

5 strange letters. But

6 CHMN. FOREMAN: That was my error. I regret it.

7 It's inconsistent with statements that I've made before,

8 and I regret that I've put the Committee in the position

9 of having to go through this process.

10 But are there other comments concerning the

11 request for relief? Member Eberhar t?

12 MEMBER EBERHART: Thank you, Mr. Chairman.

13

14

Mr. Campbell, I'm not an attorney, so please bear with me.

But it seems to me that the Committee has completed its

15 work on this case. To your knowledge, are there previous

16 examples where a CEC has been approved by this Committee

17 and then the Committee has come back two weeks later and

18 reopened the case?

19 MR. CAMPBELL: Mr. Chairman, Mr. Eberhar t, there

20 is at least one case where the Committee did a

21

22

ratification vote -- I believe it was in a Coolidge

case -- where actually the CEC was actually signed and

23 filed with the Commission.

24 Our position, just to maybe amplify y my answer to

25 your question, Mr. Eberhar t, our position is that the
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1 Committee's decision doesn't issue a CEC until it does so

2 in writing, signed and filed with the Commission. The

3 time periods for, for instance, requests for review, for

4 the Commission to act, all run from the time a written

5 decision is filed with the Commission, which hasn't been

6 done yet in this case.

7 However, in the Coolidge case, such a written

8 decision was filed, and the Committee subsequently held a

9 second hearing which was a ratification hearing. And

10 beyond that, Mr. Eberhar t, from my memory, I can't

11 remember a case that's precisely like this one with this

12 par titular issue; but I do know the Committee has of tar

13 filing a CEC in the Coolidge -- I'm saying the Coolidge

14 That's not the precise name for it, but it was a

15 recent case involving some gas plants in the Coolidge

16 area, where they did a ratification vote at tee the CEC was

17 filed, signed and filed with the Commission.

18 MEMBER EBERHART: I think more to my question, I

19 understand the ratification proposal. But I'm trying to

20 quantify y in my mind how we would go about reopening the

21 case and hearing more evidence.

22 MR. CAMPBELL: Mr. Chairman, Mr. Eberhar t, thank

23 you. Let me address that question. I didn't focus on

24 that specifically I think that in this case, the

25 Commission would have to decide on a subsequent hearing
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1 date - - the Committee. Second mistake. Mr. Acker keeps a

2 record for me. He actually has a record he shares with

3 everybody at the firm, apparently.

4 That there would be a necessary Open Meeting

5 agenda to establish a new hearing date, and at that time

6 they would reopen the record, so to speak, to rule on the

7 intervention request or actually allow any additional

8 evidence • There would then be a new deliberation and

9 vote, which is why, as Chairman Foreman pointed out, that

10 takes care of the ratification issue because there's a new

11 legal action as opposed to the prior legal action.

12 So I think with proper notice, in terms of Open

13 Meeting notice and perhaps procedural order here, and

14 because the order has not been -- the CEC has not been

15 issued as the term "issued" is used under the rules

16 because it hasn't been signed and filed, that that would

17 be an appropriate procedure, and that's the way it would

18 work out.

19 MEMBER EBERHART: Mr. Campbell, would the

20 Committee conduct additional hearings in the Phoenix area

21 or in Kinsman?

22 MR. CAMPBELL: Mr. Chairman, Mr. Eberhar t, the

23

24

statute or the rules say that hearings can be conducted

either at the State capital in Phoenix or in the vicinity

25 of the pro sect. Now, the Committee's practice has been to
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1

2

interpret that as meaning in Phoenix, Phoenix being the

You can have hearings either instate capital of Arizona.

3 Phoenix or in the vicinity of the pro sect. And as you

4 know, you've done both. You've sometimes star Ted in the

5 vicinity and then moved subsequent hearing dates to

6 Phoenix.

7 We did do a little research in case someone were

8 to ever read that statute to say State capital means

9 literally at the State Capitol, not within Phoenix, but at

10 the State Capitol there is actually space that you can

11 rent at the State Capitol to hold such a hearing. But

12 that's the answer to your question.

13 Definitely at the State capital in Phoenix, the

14 practice of this Committee has been to interpret that rule

15 as being within Phoenix.

16 MEMBER EBERHART : Given that, is this hearing

17 today complying with the statute?

18 MR. CAMPBELL: This is not an evidentiary

19 hearing. It's a hearing on a procedural motion, somewhat

20

21

like a prehearing conference or other procedural motions

that the Chairman can have and properly noticed under the

22 Open Meeting statute

23 MEMBER EBERHART : Mr. Hogan, what would

24

25

Ms. Bensusan ' s preference be as f Ar as if there was an

additional hearing as f at as the location?
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1 MR. HOGAN:

2

Her clear preference would be to

have the reconvened hearing in Kinsman.

3 MEMBER EBERHARd

4

And Mr. Hogan, is there any

response to Committee Member Houtz' discussion with regard

5 to the timeliness or lack thereof as f Ar as Ms. Bensusan ' s

6 producing witness lists, et cetera?

7 MR. HOGAN: Well, I don't know that the

8 Applicant has claimed any harm or pre juice as a result of

9 any violation of any timeliness requirements. I guess I

10 would point out an overall problem here, which is if my

11 recollection serves, I think the application to intervene

12 was filed December 22 or thereabouts, and the prehearing

13 conference was scheduled for January 4 or thereabouts.

14 People who file -- I may have those off by -- people who

15 file citizens who file for intervention are in limbo.I

16 They're not a par Ty and car mainly can't be bound by the

17 requirements when they're not even a par Ty to the

18

19

proceeding, and they're being told that you won't know

whether you're a par Ty to the proceeding until the

20

21

Committee convenes on the first day of the hearing.

I mean if there's any pre ju ice, it's to the

22 citizen intervenor who goes to the first day of the

23 hearing not knowing whether or not they're going to be

24 allowed to par ticipate. I don't know how you can prepare

25 under those circumstances. And whether it's f air to
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1

2

require interveners to subpoena witnesses, for example,

when it may be totally unnecessary and a waste of time and

3 money.

4 So the procedure -- I don't think the procedure

5 fosters the kind of timeliness that we're talking about

6 here. And I'm not sure she could be held to that standard

7 anyway since she wasn't ever a par Ty. So

8 MEMBER EBERHART : Thank you.

9 CHMN • FQREMAN : Are there any other -- Member

10 Palmer?

11 MEMBER PALMER: Thank you, Mr. Chairman. This

12 Committee and the evidentiary process was conceived and

13 authorized by the legislature almost 30 years ago, and the

14 intent was to create a mechanism by which conditions are

15 imposed on the siting of power plants and transmission

16 lines that would mitigate environmental impact; and our

17 task was to gather as much information as possible to

18 achieve that objective.

19 This Committee is comprised of five former

20 legislators, five attorneys. It's a distinguished body,

21 car mainly able to perform that task.

22 The reason that the non attorney pro per

23

24

interveners were not granted status really relates to what

When they were givenis to be accomplished from that.

25 limited appearance status, they were able to testis y and
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1 really add to the proceedings a perspective that was

2 unique to them.

3 We have enough folks here on this panel, on this

4 Committee to act as cross-examiners on witnesses from the

5 Applicant and from any other interveners. S o b y not

6 seconding the motion, I acknowledged that I thought we

7 were going to achieve the objective of the legislature

8 when this was conceived, and that was to maximize flow of

9 information. And that the proceedings would likely be

10 protracted unnecessarily by unskilled non attorney pro per

interveners.11

12 We've had some negative experiences with that in

13 the past, and the consequence has been the proceedings

14 were protracted. There was unnecessary animosity.

15 didn't accomplish the original legislative intent.

16 S o I chose not t o second the motion because I

17 didn't see an advantage that we would gain other than the

18 f act that we already granted them limited appearance

19 status which gave them the opp or munity to testis y and be

20 on the record. And I thought that was sufficient.

21 If we set a precedent where we're going to allow

22 anybody to be a non attorney pro per intervenor, these

23 proceedings could be protracted into weeks and months in

24 some cases. And I don't think that accomplishes the

25 objective of the legislature.
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1 CHMN. FQREMAN : Member Rasmussen.

2 MEMBER RASMUSSEN: As a follow-up to Member

3 Palmer's comments, I would like to point out that indeed

4 the two women who were asking for intervenor status were

5 given full opp or munity before any votes were taken on the

6 CEC to express their concerns, to Ar ticulate them fully

7 of tar a very robust and detailed discussion had taken

8 place on the merits of the case. There was no, either

9 misdirection or interruption in terms of their ability to

10 put their best information forward.

11 As Mr. Palmer said, if this sets a precedent for

12 any citizen concerned with a pro sect to intervene, the

13

14

practicality of these hearings just may be very badly

They have to be done in a timely and carefuldisturbed. I

15 yet comprehensive way. I thought and still think that

16

17

that was achieved in our hearings in Kinsman.

And so then in a practical sense, I think all of

18 the f acts were laid out before this panel, and they were

19 fully considered when we took the votes that we did.

20 MEMBER YOULE: Mr. Chairman.

21 CI-IMN. FOREMAN: Member Youle.

22 MEMBER YOULE: I agree with what's been said

23 previously by the other members of this Committee. I also

24 am extremely troubled with the concept that every citizen

25 should have, has par Ty status of right. I t seems to me
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1 even from a statutory construction perspective, that would

2 totally negate the necessity to have a section like

3 40-360 I 05 I So you might as well be voiding this entire

4

5 So I have trouble with it being -- I believe the

6 statute is clear, that it is discretionary action by the

7 Committee; and to have otherwise, as I say, would be

8 repealing the statute.

9 CHMN. FQREMAN: Member Wong.

10 MEMBER WONG: Yes, thank you, Mr. Chairman. I

11 just want to make ~- I would like to have a clarification.

12 The Applicant is making a request, a motion, is that

13 correct, Mr. Campbell, to reopen the application

14 specifically for ratification of the CEC that was approved

15 by this Committee in Kinsman; is that correct?

16 MR. CAMPBELL: Mr. Chairman, Member Wong, yes,

17 in a sense, while we've had it in one pleading, there are

18 two requests. One is a ratification request.

19 know if that constitutes reopening the record, which is

20 why I'm answering the question separately, so much as

21 following the statute on ratification. The second

22 request, which is to reconsider the intervention, would

23 require reopening the record, yes.

24 CHMN U FOREMAN :

25

There is no procedural vehicle

for rehearing or reopening that is ar ticulated in the
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1 statute or the rules. So even hearing this is a matter of

2 discretion with the Committee; and because the Committee

3 makes the decision with regard to intervention, I felt

4 it's a decision that the Committee, and not the Chair

5 alone, should make.

6 MEMBER WONG: Mr. Chairman, we will then take a

7 vote, is that the next step, of tar we fully discuss this?

8 CHMN • FOREMAN : Well, if a motion is made to

9 grant relief, we'll vote on it, yes.

10 MEMBER WONG: Let me just make a comment, if I

11 may, Mr. Chairman. I'm troubled by the Applicant's timing

12 of this, especially when it comes to the intervenor issue,

13 because this issue would not have come up unless the

14 Applicant felt this was an issue that may cloud, as

15 Applicant used the term "cloud," the CEC.

16

17

The underlying issue is the rights of the

interveners, proposed interveners, Ms. Bayer and

18 Ms. Bensusan, at the time in Kinsman. I did make the

19 motion to grant them intervenor status. I felt at the

20 time that they took the steps to comply with the

21 Committee's rules to become interveners, and they took

22 time and error t to prepare as interveners.

23 This was not a large number of people, citizens

24

25 was applying

in the area, in the Kinsman area, the pro sect area that

These were just two specific individuals.
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1 And I made the motion to err on the side of the public for

2 full par ticipation, full disclosure, and specifically with

3 those two par titular interveners.

4 Having said that, my motion was denied, f ailed

5 for lack of a second. So then the Chair took a step to

6 give a privileged position, that being a limited par ty

7 status, to both Ms. Bayer and Ms. Bensusan, which elevated

8 them to a higher status in par ticipation than the general

9 public for par ticipation. So they did have a full

10 vetting, at least from a testimony point of view,

11 presenting their evidence.

12 And I did state at the time at tar the motion was

13 denied, f ailed for lack of a second, that they could ask

14 questions or present their evidence, and then the

15 Committee members could then ask questions to the

16 witnesses ¢

17 So I think there was a full vetting of the

18 witnesses 4 I felt comfort table following the denial of

19 intervention motion that there was a very detailed

20 cross-examination of a l l the witnesses. I felt I did

21 that . I think many of the Members here Ar ticulated that

22 they felt they did the same.

23 So I'm not sure how much more information we

24 could glean from additional testimony and

25 cross-examination from, in this case, Ms. Bensusan. So
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1 even though at the time I think it would have been f air to

2 include them as interveners, I think now of tar the f act,

3 I'm not sure how much more information we can receive.

4 However, if this Committee decides to reopen and

5 grant the Applicant's request and grant intervenor status,

6 if it comes to that, then I think we need to have the

7 hearing in Kinsman to minimize any type of hardship to the

8 intervenor and the witnesses that she may proffer. S o I

9 just want to make that statement for the record.

10 Mr. Chairman, thank you.

11 CHMN. FOREMAN: Member Eberhar t.

12 MEMBER EBERHARd Thank you. Just a couple

13

14

quick things. I don't recall, probably because I got to

the meeting late and did not personally see or hear the

15 testimony of the county supervisor and the mayor, I think

16 Mr. Hogan stated on the record this morning that their

17 testimony was sworn testimony, and I wanted to make sure

18 that that was an accurate statement.

19 CHMN. FQREMAN:

20 MEMBER EBERHART : Were they sworn in?

21 CHMN. FQREMAN:

22

They came up for public comment.

Because what they were saying was of significant

23 imper Rance, I asked if they would be willing to be sworn.

24 They agreed. They were sworn, and they were subject to

25 cross-examination.
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1 MEMBER EBERHART : Thank you. I just wanted to

2 clarify y that for the record. Also, Mr. Wong, did you feel

3 that the two -- they weren't interveners, but the two

4 par ties that were denied intervention, did not have an

5 opp or munity to present anything that they should have been

6 able to present?

7 MEMBER WONGz To answer that question, I believe

8 that Ms. Bayer and Ms. Bensusan when they were granted

9 the -- help me, Mr. Chairman, with the status -- limited

10 appearance?

11 CHMN. FQREMAN; Well, it was not a limited

12 What I did was I exercised discretion to call

13 them as witnesses and allow them to put into the record

14 and testis y under oath and be subject to

15 cross-examination, what they thought was important for the

16 Committee to hear; and I asked each specifically, advised

17 each specifically that that was what was involved, and

18 asked each if they had anything fur thee to say.

19 MEMBER WONG: Yes, in response to Member

20 Eberhar t's question, I felt both Ms. Bayer and

21 Ms. Bensusan were granted the privilege by this Committee

22 to present their evidence. I don't recall that this

23 Committee ever stopped them from presenting evidence if

24 they had more evidence or that we limited the amount of

25 time . If anybody has a different recollection -- I felt
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that it was thorough. I think they had a lot of

2 information to present. They had information they did

3 present that I think some of the Committee members didn't

4 think it was relevant, but they were still permitted to

5 present the information. And I didn't hear any one of

6 them protest that they were cut shot t of their time.

7 they felt that way, I didn't hear that.

8 But maybe Mr. Hogan, if your client felt

9 otherwise, maybe you should express that to us, if she

10 felt that she was not granted a f air opp or munity to

11 present all the information that she thought was imper tent

12 to this Committee.

13 MEMBER EBERHART : Thank you, Mr. Wong.

14 the same way. My impression was that they were allowed a

15 significant amount of time to present the information they

16 had. I don't believe they were cut shot t. I think that,

17 as you said, the Committee asked a significant amount of

18 questions of the Applicant, and I think we established a

19 thorough record of the pro sect.

20 So I agree with you that I think that there was

21 little more that could have been added that would have

22 been significant on the record Thank you.

23 CHMN I FOREMAN : Member Whalen.

24 MEMBER WHALEN: Question for you, Mr. Campbell.

25 In reference to your request, let me see if I understand
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1 totally what you're asking. You're asking that we reopen

2 and reaffirm. Does that mean that we then make par t of

3 the record the justification for denial for intervention

4 a t that time? Is that what you're asking in us opening

5 the record and reaffirming?

6 MR. CAMPBELL: Mr. Chairman, Mr. Whalen, I think

7 with respect to -- and again, let me differentiate between

8

9

our two requests. There's a ratification request, and now

we're talking about the intervention reconsideration

10 request C

11 With respect to the last par t of your question

12 about providing a record of the reason for the denial of

13 intervention, I actually think that can be done as par t of

14 this proceeding. In other words, it's being transcribed.

15 I just wanted the Commission to have some understanding in

16 a transcript they could read as to the decision. So I

17 don't think we would have to reopen the evidentiary record

18 for that piece.

19 However, in granting the intervention request,

20 which is that par t of our motion, you would have to reopen

21 the record, because then you would be taking new evidence.

22

23

It wouldn't be the Committee explaining a procedural

decision like you do in prehearing conferences and

24 procedural conferences. You would actually be taking new

25 evidence, and then you would have to reopen the
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1 evidentiary record. Does that address your question,

2 Mr. Whalen?

3 MEMBER WHALEN : It does, but you're still asking

4 two questions. You're asking us to ratio y, and then

5 you're asking us to explain the reasoning here why we did

6 not allow intervention.

7 Is the bottom line that you really want us to

8 set aside the decision, reopen, and allow intervention?

9 MR. CAMPBELL: Well, allowing intervention

10 eliminates all procedural potential objections to the CEC.

So I guess from the Applicant's standpoint, that might be

12 the safest course, because, the phrase I used was it

13 eliminates that cloud; and then as I indicated in my

14 opening comments, at a minimum, the explanation, if you

15 decide not to reconsider and reopen, an explanation for

16 the reasons for doing so would be helpful because, as I

17 indicated before, the Commission has to make a decision on

18 this ultimately which is to affirm, motif y or deny. And

19

20

that's why in looking at the transcript, I felt that we

needed to come back and talk about this par ticular issue.

21 MEMBER WHALEN : Did you bring about this request

22 through your own volition, or was there someone else who

23 asked you to bring this forward, other than the Applicant?

24 MR. CAMPBELL: Mr. Whalen, the ultimate decision

25 to bring the application was obviously made by the client
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1 i n consultation with me. I did have conversations prior

2 to bringing the application, both with Mr. Hogan

3 telephonically and also had a conversation with the Chief

4 Legal Counsel of the Arizona Corporation Commission.

5 MEMBER WHALEN : Are you able to relate any of

6 those conversations to this Committee?

7 MR. CAMPBELL: Well, I think Mr. Hogan has

8 stated his position. I don't think there was anything in

9 our conversations with Mr. Hogan that were any different

10 than what he's already said to you on the record.

11 The Chief Legal Counsel was the person who

12 pointed out to me the Open Meeting issue, and also we

13 discussed what I've already laid out to you, the f act that

14 the Commissioners will probably want to discuss the

15 intervention, will want to understand it.

16 MEMBER WHALEN : Thank you, Mr. Campbell.

17 CHMN. FOREMAN : Let me see if I understand. So

18 you had a conversation with Ms. Alward about not only the

19 Open Meetings issue, but the intervention issue; is that

20 true?

21 MR. CAMPBELL: That's right. Actually, to be

22 precise, I called her on another case, and at the end of

23 that conversation, she raised these issues.

24 CHMN C FQREMAN : And did she advise you what the

25 preference was of the Commission or members of the
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1 MR. CAMPBELL: No, she specifically said she had

2 not discussed the matter with the Commission. She was, in

3 a sense, just raising legal issues for me to consider.

4 CHMN • FOREMAN : Okay.

5 MEMBER WONG: Mr. Chairman.

6 CHMN » FOREMAN : I think I ought to put my two

7 cents war Rh in here, too. Dealing with unrepresented pro

8

9

pets is very difficult from the point of view of trying to

ensure the f fairness of a proceeding. And I have had a few

10 years experience doing that in another forum.

11 I was prepared to proceed with Ms. Bensusan and

12 Ms. Bayer as pro per par ties in this proceeding, even

13 though they had, I'll say, varying degrees of compliance

14 And they

15

16

17

with the pretrial orders that had been entered.

were provided a copy of those pretrial orders well before

the prehearing conference, and they were advised that they

would be required to comply with them.

18 The present statutory scheme and rules are not

19

20

well designed to allow the ser t of public input that they

In f act, they're very, very difficult tohave in mind.

21 use, and it puts a tremendous pressure, it creates

22 terrific problems, not only for the Chair of the

23 Committee, but the Committee members in trying to deal

24 with the strict time limits that the legislature imposed,

25 trying to be thorough in its actions, and trying to be
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1

2 Quite frankly, some of the material that is

3 presented by pro per potential interveners can be helpful.

4 A lot is not. Some of it is very destructive of the

5 positive atmosphere that you try to generate in a

6 proceeding like this, which is not supposed to be strictly

7 adversarial.

8

9

In any event, I could have gone either way with

the Committee's decision about allowing the two potential

10 interveners. When they were not allowed intervention, I

tried to crab t a compromise that would allow them to put

12 into the record what they wanted to put into the record

13 without unduly delaying or making unduly burdensome their

14 presentation.

15 It was a compromise position, and my

16

17

understanding at the time was that both of them had put

basically into the record everything that they thought was

18

19

appropriate for the Committee to consider in making its

decision.

20 I am concerned, however, with the idea that

21 of tar the Committee has made its decision, that the

22 Committee can be compelled to go back and reopen; and I

23 would have to disagree quite strongly with Mr Hogan's

24 legal position here that anyone has the right to intervene

25 in these proceedings. If that is true, where is the

ARIZONA REPORTING SERVICE, INC »

www. oz-reporting. com

(602) 274-9944
Phoenix, AZ



L-00000N_-09-0541-00151 MEETING / HEARING 1/27/2010
41

1 Is it a dozen people? Is it a hundred people?

2 The law cannot be that the Committee is powerless to

3 prevent anyone who wants to come in and rage about the

4 international Communist conspiracy I about little green men

5 appearing in their backyard, that the Committee would be

6

7

unable to prevent testimony and presentations like that.

Those are extreme examples; but if we star t down that

8 road, that's the direction we're going to end up

9 And I think the legislature gave the Committee

10 the discretion to control intervention from members of the

public for a reason.

12 I do not think that the legislature contemplated

13 that there would be unrepresented individuals from the

14 public that would want to be interveners.

15

16

So from a procedural point of view, I am

troubled with the idea that we made no legal error when we

17 denied intervention; we did not abuse our discretion when

18 we denied intervention, but that we would now be required

19 to go back and reopen and basically turn the floor over to

20 whoever wants to appear and present whatever they want to

21 present in this proceeding And I think that's the

22 alternative that we're f aced with.

23 So for that reason, I, as I said, would be

24

25

concerned about granting the second request for relief

made by the Applicant. The first request for relief, it
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1 seems to me, is well-taken. I regret what I said. I t was

2 inconsistent with what I've said before. Ratification is

3 a reasonable response. I think we just need to find the

4 time and the place that we can do that. If we're just

5

6

7

going to ratio y, I do not see any reason why we can't

ratio y it consistent with prior precedent going all the

way back to the beginning of the Committee's activity, if

8 you're in Maricopa County.

9 MR. HOGAN: Mr. Chairman, could I make a

10 comment?

11 CHMN. FOREMAN : All right. We're past the time

12 that we had

13 MR. HOGAN: It will be very brief.

14 CHMN. FOREMAN: All right.

15 MR. HOGAN: I just want to make sure the record

16 is clear about this. I don't believe I've ever said every

17 citizen should be entitled to intervene in these

18 proceedings.

19 I said there is a standard, and it's a person

20 who has a direct and substantial interest. I don't know

21 about Ms. Bayer. I don't know if

22

I don't represent her.

she has a direct and substantial interest. But I do know

23 about

24 CHMN l FOREMAN : How many people in the Kinsman

25 area have a direct and substantial interest in this
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1 pro sect, sir?

2 MR. HOGAN: I don't know. I know of only one

3 that proposed to intervene.

4 CHMN. FOREMAN: Okay. Thank you.

5 MR. HOGAN: Well, let me, I mean

6 CHMN. FOREMAN : You've had

7

Mr. Hogan, please.

an opp or munity to present your position. I think it's on

8 the record. Are you wanting to

9 MR. HOGAN: Well, I thought it was on the

10 record, but I've heard from two Committee members who seem

11 to have misunderstood it. Thank you, Your Honor.

12 MEMBER WONG: Mr. Chairman.

13 CHMN I FOREMAN : Member Wong.

14 MEMBER WONG: I want to comment fur thee about

15 the intervention process for citizens, just in general. I

16 think -- you know, we don't have a clear rule. In this

17 instance of this par titular case, the Applicant, Hualapai

18 Solar, Ms. Bensusan and MS. Bayer took the steps in the

19 prehearing conference to give the Committee notice of

20 their interest to become interveners. But are they

21 informed in advance of the first meeting of the Committee

22 of the standard upon which the Committee determines who is

23 an appropriate par Ty for intervention? Are they given

24 notice that they need to prove and establish that they

25 meet that standard as well?
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1 CHMN 1 FOREMAN :

2

Well, they are -- in this case,

I believe one or both of these ladies made inquiry to the

3 Corporation Commission. My recollection is that the

4 Corporation Commission sent both to Tara Williams who

5 assists me. I asked her to send to both of them the

6 procedural order that had been entered in the case, and

7 told them that if they wanted to become par ties, they

8 needed to be ready to comply with that procedural order.

9 That was done well before the prehearing conference, and

10

11

they were invited to and did attend the prehearing

conference before they became par ties.

12 MEMBER WONG: What I'm getting at, Mr. Chairman,

13 is that the two ladies, Ms. Bayer and Ms. Bensusan, is

14

15

that they're non lawyers, lay persons, and are they

expected to have done this level of detailed research as

16 Mr. Campbell just presented?

17 CHMN • FOREMAN :

18

Well, the rules with regard to

the practice of law in an administrative proceeding -- and

19 this is the practice of law in an administrative

20 proceeding -- is a person may represent themselves, but

21 they're not supposed to be granted any special status I and

22 the person who is acting as the Administrative Law Judge

23 or hearing officer is not supposed to give them any

24 special break.

25 Well the truth of the matter is -- and I'veI

ARIZONA REPORTING SERVICE, INC.

www.az-reporting.com

(602) 274-9944
Phoenix, AZ



L-00000NN-09-0541-00151 MEETING / HEARING 1/27/2010
45

1 tried a number of cases in my former life as a judge, and

2 I've now had the opp or munity to try and deal with pro per

3 interveners in several of these cases. The truth is you

4 can't hold them to exactly the same standards because they

5 So the best you can

6

7

simply don't know where the law is.

do is try and show them where the laws are found and try

and explain to them, to the extent that you can, what

8

9

standard they're going to be held to, and then beyond

that, hold them to that standard.

10 Now, as has been -- and let me distinguish

11 between Ms. Bayer, who had training as a paralegal, and

12 Ms. Bensusan. Ms. Bayer was much more compliant with the

13 rules than Ms. Bensusan, but Ms. Bensusan was car mainly no

14

15

16

worse than other pro per applicants have been.

So I again was trying to find a way to be f air

to the Applicant, to be f air to the Committee, to be f air

17 to the community in which the hearing was going to be

18 held, and at the same time require that there be her rain

19

20

standards of practice adhered to.

So it would be nice if there were standards that

21 are Ar ticulated in the statute and the rules and thereI

22

23 MEMBER WONG: Mr. Chairman, I just wanted to

24 make the statement that I don't think we should have a

25 blanket generalization that citizens should be precluded
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1 if they -- if there's some nexus to this pro sect. The

2 question always becomes, what is the nexus? How direct o r

3 tangential is their interest? I don't want to have this

4 message sent to the community that discourages lay persons

5 from even trying to be interveners because of the

6 potential, the track record of this Committee to re sect

7 lay person interveners' requests.

8 And I think it's better as a public forum to err

9 o n the side o f intervention so that we have the most

10 information, albeit that they may not be the most

11

12

Ar ticulate or the most efficient in presenting their cases

or cross-examination; but I think this process is not --

13 we don't hold the rules, like the coir groom, rules of

14 evidence. We're a little more relaxed than a coir t or

15 even some administrative hearings.

16 S o I think we need to give some latitude to lay

17 persons that are not as at tful as attorneys or even

18 paralegals or other experienced lay persons. I just want

19 to put that for the record.

20 CHMN • FOREMAN : Very good. Member Eberhar t.

21 MEMBER EBERHART : Mr. Chair, in order to maybe

22 try and herd this thing to closure this morning, would a

23 motion to ratio y the previous decision of the Committee

24 for granting the CEC as deaf Ted previously, would a motion

25 like that be in order at this point?
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1 CI-IMN. FOREMAN: Well, I think a motion to set a

2

3 would be in order.

ratification hearing and ratio y would be appropriate,

We cannot do the ratification today.

4 The time -~ there is a strict requirement for notice that

5 we just weren't able to meet because of the time limits.

6 MEMBER EBERHART: Thank you. I would like to

7 make that motion then to set a future date to ratio y.

8 MEMBER PALMER: Second.

9 CHMN • FQREMAN : We have a motion by Member

10 Eberhar t, second by Member Palmer, to set a hearing to

11 ratio y the decision in Case Number 151.

12 Is there fur thee discussion? Member Whalen.

13 MEMBER WHALEN :

14

Just a question, Mr. Chair.

Will we then fur thee discuss the issue of intervention at

15 that hearing?

16 CI-IMN • FOREMAN : No.

17 MEMBER WHALEN: We will solve that today?

18 CHMN | FOREMAN : My hope is that we solve it

19 today. Let's either

20 MEMBER WHALEN : Okay, thank you.

21 CHMN I FOREMAN : All right. I think it would be

22 appropriate for us to have a roll call vote unless there

23 is an objection. Member Eberhar t?

24 MEMBER EBERHART: Aye.

25 CHMN. FQREMAN : Member Houtz?

ARIZONA REPORTING SERVICE, INC.

www.az-reporting.com

(602) 274-9944
Phoenix, AZ



L-00000nn-09-0541-00151 MEETING / HEARING 1/27/2010
48

1 MR. HOUTZ: Aye .

2 CHMN. FOREMAN: Member McGuire.

3 MEMBER IVICGUIREz

4 CHMN. FOREMAN :

Aye .

Member Mun dell is not with us

5 today. His wife is having surgery. Member Noland.

6 MEMBER NOLAND: Aye

7 CI-IMN. FOREMAN: Member Palmer.

8 MEMBER PALMER: Aye

9 CHMN. FOREMAN: Member Rasmussen.

10 MEMBER RASMUSSEN:

11 CHMN. FOREMAN:

Aye .

Member Whalen.

12 MEMBER WHALEN : Aye

13 CHMN. FOREMAN; Member Wong.

14 MEMBER WONG: Aye .

15 CHMN • FQREMAN : Member Youle.

16 MEMBER YOULE :

17 CHMN C FQREMAN :

18

Aye.

The Chair votes aye, so by a

vote of ten to zero, it's ordered that we'll schedule a

19 ratification hearing.

20 Please contact Tara Williams of our office so

21 that a hearing can be scheduled.

22

23

24

It appears to me that

the week of, I think it's the 7th of February is going to

be the week that we're going to have to try to get that

Sometime between the 7th and the 17th of Februarydone .

25 appears to me to be the time window that we have. All
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1 right I Now

2 MR. CAMPBELL: Mr. Chairman, may I just address

3 a procedural point on that motion?

4 CHMN I FOREMAN : Yes.

5 MR. CAMPBELL: As you point out, there's a time

6 clock on this, and the dates you specif y are within the

7 time clock. S o that's fine. It has to be done in 30

8 d a y s . I should also note that the ratification, the

9 quorum can be telephonic as well as in person, so that

10

11

Members, if we select a date that only some of you can

attend, it is under the Open Meeting law allowable to also

12 vote telephonically.

13 CHMN. FOREMAN : All right. Well, we need to

14 find a place and time. Do you agree that the meeting can

15 be held in Maricopa County?

16 MR. CAMPBELL I think on this under theI

17 circumstances of this case, to be absolutely car rain, we

18

19

are going to try to find a space at the State Capitol

itself in Phoenix, because that's what the statute says I

20 and we believe we have such a room. That would be our

21 intention. We'll look into that during that time period

22 that you've given us.

23 CHIVIN. FOREMAN: All right. Please be in contact

24 with Ms. Williams, and we'll try and set that up

25 Now, with regard to the other matter, the matter
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1 o f intervention. Is there a motion that anyone wishes to

2 make with regard to reconsidering the intervention

3 decision?

4 MEMBER I-IOUTZ: Mr. Chairman.

5 CHMN. FOREMAN: Member Houtz.

6 MR. HOUTZ: It appears that we're going to need

7 some kind of recorded vote on this. So I'll make a motion

8 to reconsider our decision on intervention of Ms. Bensusan

9 and Ms. Bayer.

10 CHMN • FOREMAN : Okay. Is there a second?

11 MEMBER PALMER! Second.

12 CHMN FOREMAN : We have a motion by Member

13 Houtz, second by Member Palmer, to reconsider the decision

14 to grant intervention status to Ms. Bensusan and

15 Ms. Bayer. Is there fur thee discussion?

16 (No response.)

17 CHIVIN C FQREMAN : All right. Member Eberhar t.

18 MEMBER EBERHART: Aye . Excuse me, Mr. Chairman.

19 Could you repeat the motion?

20 CHMN • FOREMAN : The motion is to reconsider the

21 decision to deny intervention to.

22 MEMBER EBERHART : Mr. Chairman, I vote no to

23 reconsider the previous decision.

24 CHMN l FOREMAN : Member Houtz?

25 MR. HOUTZ: Explain my vote, please.
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1 vote -- I vote no on the motion to reconsider, and I do

2

3

disagree with Mr. Hogan's legal interpretation of

40-360.05 and our authority to determine whether there is

4 an appropriate level of interest for people to intervene.

5

6

It is not an intervention by right as Mr. Hogan stated.

Member McGuire?CHMN. FOREIVIANz O k a y .

7 MEMBER MCGUIRE: No.

8 CHMN I FQREMAN : Member Mun dell is absent.

9 Member Noland?

10 MEMBER NOLAND: No.

11 CHMN. FOREMAN: Member Palmer.

12 MEMBER PALMER: No.

13 C H M N . FORE1*/IAN: Member Rasmussen.

14 MEMBER RASMUSSEN: No.

15 CI-IMN. FOREMAN: Member Whalen.

16 MEMBER WHALEN : I vote no, and may I explain?

17 CHMN. FQREMAN: Yes.

18 MEMBER WHALEN : Mr. Chairman, I believe that the

19 Committee needs to maintain the right to make this

20 decision based upon the f acts that are presented to the

21 Committee at the time. I vote no.

22 CI-IMN • FOREMAN : Member Wong?

23 MEMBER WONG: Mr. C h a i r m a n , I w o u l d  l i k e  t o

24 explain my vote

25 CHMN • FOREMAN : Yes.
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1 MEMBER WONGZ I want to record my vote as a nay

2 with the following explanation, that at the initial

3 hearing in Kinsman, I made the motion to allow

4 intervention for both Ms. Bayer and Ms. Bensusan because I

5 think it's appropriate to err on the side of allowing for

6 more information rather than less information, especially

7 for the two interveners that took the time and interest

8 and established their positions of interest in this

9 application.

10 This is not a large number of interveners.

11

12

These are just two individuals out of hundreds of people

that live in the Kinsman area. I don't think it would set

13 a precedent of opening the floodgates of interveners.

14 Sometimes we have lay persons, such as Ms. Bayer

15 and Ms. Bensusan, who care enough about their community to

16 take the time and energy and error ts to develop a case,

17 present written testimony, as well as call witnesses.

18

19

They may take longer than lawyers and others who are more

versed in the process. They may be less efficient.

20

They

may be less Ar tful in their phraseology in questions and

21 testimony. But that's our process. That's the process of

22 public hearings and public par ticipation. But my motion

23 was denied at the time for lack of a second.

24 Then Mr. Chair, you took the fiber Ty to bend

25 over backwards to allow the two ladies to present their
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1 evidence, putting them in a position that is above the

2 general public; and I think that the ladies did present

3 their evidence, had the time, and they presented it to

4 this Committee.

5 The Committee members then took the fiber ty to

6

7

synthesize that information and pose questions to the

witnesses, posed by the Applicant. Speaking for myself, I

8 did that. The information that I received from

9 Ms. Bensusan and Bayer allowed me to cross-examine, I

10

11

think, quite thoroughly all the Applicant's witnesses.

So having said that, the question is, by

12 including them as interveners now of tar the full vetting

13 of the witnesses, are we going to glean any more new

14 information from them and their witnesses that would cause

15 u s t o have a different conclusion? I think not, speaking

16 for myself.

17 So with that explanation, I have to vote nay on

18 this motion. Thank you.

19 CHMN U FOREMAN : Member Youle.

20 MEMBER YOULE : Mr. Chairman, I think the

21 Committee properly exercised its discretion under ARS

22 40-360.05, so I vote nay.

23 CI-HVIN » FQREMAN : And the Chair notes no. So by a

24 vote of ten to zero, the motion to reconsider, or I guess

25 by a vote of zero to ten, the motion to reconsider the
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1 intervention of Ms. Bensusan and Ms. Bayer is defeated.

2 So do I have a motion then to adjourn the

3 hearing in Number l51?

4 MEMBER PALMER: So moved.

5 MR. RASMUSSEN: Second.

6 CHMN FOREMAN: All in f aver signify y by saying

7 aye .

8 (A chorus of ayes.)

9 CHMN. FQREMAN: Opposed?

10

11

(No response.)

CHMN. FOREMAN:

12 MR. CAMPBELL:

Very good.

Mr. Chairman, the Applicant

13 thanks you again for making a special error t to at least

14 consider our application.

15 CHMN • FOREMAN : Please get in touch with Tara

16

17

and try and set something up.

We'll take a minute or two break, and then we'll

18

19

move right into our hearing in Number 153, 154.

(The hearing concluded at 9:52 a.m.)

20

21

22

23

24

25
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